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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election without traverse of Group I in the reply filed on 5/28/08 is 
acknowledged. 

2. Claims 19-22 are withdrawn from further consideration pursuant to 37 CFR 

1 .142(b) as being drawn to a nonelected invention, there being no allowable generic or 
linking claim. Election was made without traverse in the reply filed on 5/28/08. 

3. Claims 24-26 and 30 were previously restricted on 3/21/06. The examiner is 
rejoining claims 24, 25, and 30 because the apparatus claims of claims 7, 12, and 27 
are not distinguishable from the method claims. 

4. The claims that will be examined in the office action are 2, 4, 5, 7-18, 24, 25, and 
27-30. 

Drawings 

5. The drawings are objected to because "230" in Figure 3 is not depicted clearly. 
Please resubmit Figure 3 with "230" clearly printed. 

6. Figures 1-3 should be designated by a legend such as -Prior Art-- because only 
that which is old is illustrated. See MPEP § 608.02(g). Corrected drawings in 
compliance with 37 CFR 1 .121(d) are required in reply to the Office action to avoid 
abandonment of the application. The replacement sheet(s) should be labeled 
"Replacement Sheet" in the page header (as per 37 CFR 1 .84(c)) so as not to obstruct 
any portion of the drawing figures. If the changes are not accepted by the examiner, the 
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applicant will be notified and informed of any required corrective action in the next Office 
action. The objection to the drawings will not be held in abeyance. 

Claim Objections 

7. Claim 7 is objected to because of the following informalities: 
In line 1 1 "if should be --of--. 

Appropriate correction is required. 

Claim Rejections - 35 USC §112 

8. The following is a quotation of the first paragraph of 35 U.S. C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

9. Claims 2 and 10 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. The at least 17% of the surface area does not 
have support in the originally filed application. The originally filed application states 
"about 17%". 

10. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

11. Claim 13 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 
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12. Claim 13 recites the limitation "the delivery pressures" in line 2. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 102 

1 3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

14. Claims 7, 24, 25, 27, and 30 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Laswick et al. (6,055,981). 

Laswick et al. disclose a pneumatic differential pressure valve to supply a 
quantity of a medium in response to an inhalation breath comprising a nozzle (102) in 
communication with a pressurized supply (3) of a medium and having a head for 
delivering the pressurized supply of the medium to a delivery outlet(103); a control 
chamber (99) capable of being pressurized and then depressurized in response to an 
inhalation breath; and a diaphragm (101) disposed between the nozzle head and the 
delivery outlet and controlled by pressure in the control chamber, wherein the 
diaphragm pneumatically seals the nozzle head when the control chamber is 
pressurized and pneumatically releases from the nozzle head in response to a reduction 
in pressure in the control chamber, and wherein the surface area of the nozzle head in 
contact with the diaphragm is computed so that the diaphragm pneumatically releases 
from the nozzle head in response to the inhalation breath without mechanical 
assistance (col. 10, lines 30-63). 



Application/Control Number: 1 0/666,1 1 5 Page 5 

Art Unit: 3753 

Regarding claim 1 1 , the control chamber of Laswick et al. is capable of being 
pressurized to at least about 22 psi. 

Regarding claim 12, the gas reservoir for the supply gas is located at the end of 
line 3 of Laswick et al. The timing gas chamber is the control chamber (99). 

Regarding claim 13 as understood, the gas reservoir and the timing gas chamber 
are pressurized to the delivery pressures. A delivery pressure is associated with both 
the gas reservoir and the timing chamber therefore each area is pressurized with the 
delivery pressure. 

Regarding claim 27, the pilot valve (87) operates in response to an inhalation 

breath. 

Regarding claims 24, 25, and 30; the method claims are anticipated by the 
apparatus of Laswick et al. 

Claim Rejections - 35 USC § 103 

1 5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

16. Claims 4, 5, 8, 9, 14, 15, are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Laswick et al. in view of applicant's admission of the filter element. 

Laswick et al. disclose all the features of the claimed invention except that the 
nozzle includes a filter element at the interface with the diaphragm and has a porosity of 
about 20 micrometers. Applicant's admission (page 11, line 27 to page 12, line 2) that 
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"Returning to Fig. 2, it should be apparent that the nozzle 115 can be enlarged such as 
shown in Fig. 4, including with the porous filter element 360." is being utilized to include 
a filter element at the nozzle (102) of the Laswick et al. device as disclosed above. 

It would be obvious to one of ordinary skill in the art at the time the invention was 
made to utilize a filter element as disclosed by applicant's admission with the nozzle of 
Laswick et al., to filter the air. 

Regarding claim 5, the applicant discloses that the filter element (360) has a 
porosity of 20 micrometers (page 10, lines 3-5). 

Regarding claim 16, the applicant discloses that the filter element is constructed 
of sintered bronze. 

1 7. Claims 2 and 1 0 are rejected under 35 U.S.C. 1 03(a) as being unpatentable over 
Laswick et al. 

Laswick et al. disclose all the features of the claimed invention except that the 
interface between the diaphragm and the nozzle is at least 17% of the surface area of 
the diaphragm. 

It would have been an obvious matter of design choice to a person of ordinary 
skill in the art at the time the invention was made to have the surface area of the nozzle 
head to be at least 1 7% of the surface area of the diaphragm in contact with the control 
chamber because applicant has not disclosed that the 17% of the surface area of the 
diaphragm in contact with the control chamber provides an advantage, is used for a 
particular purpose, or solves a stated problem. One of ordinary skill in the art, 
furthermore, would have expected applicant's invention to perform equally well with any 



Application/Control Number: 1 0/666,1 1 5 Page 7 

Art Unit: 3753 

percentage of the nozzle head surface area in contact with the control chamber 
because the percentage of the surface area would be governed by the pressures 
needed to hold/release the diaphragm from the nozzle head. Therefore, it would have 
been an obvious matter of design choice to modify Laswick et al.'s nozzle surface area 
of the diaphragm to obtain the invention as specified in claims 2 and 10. 
18. Claims 17, 18, 28, and 29 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Laswick et al. 

Laswick et al disclose all the features of the claimed invention except that the 
substantially balanced force comprises having a ratio of the nozzle head force to the 
timing gas chamber force of less than 1 :2.4. 

It would have been an obvious matter of design choice to a person of ordinary 
skill in the art at the time the invention was made to have the ratio of the opposing 
pneumatic forces from the nozzle head to the timing gas chamber force be less than 
1 :2.4 because applicant has not disclosed that the 1 :2.4 ratio provides an advantage, is 
used for a particular purpose, or solves a stated problem. One of ordinary skill in the 
art, furthermore, would have expected applicant's invention to perform equally well with 
any ratio between the timing gas chamber force on the diaphragm and the nozzle head 
force on the diaphragm that would respond to a persons inhalation breath. Therefore, it 
would have been an obvious matter of design choice to modify the ratio of Laswick et 
al.'s nozzle head force and the timing gas chamber force on the diaphragm to obtain the 
invention as specified in claims 17, 18, 28, and 29. 
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Response to Arguments 

1 9. Applicant's arguments with respect to the claims have been considered but are 
moot in view of the new ground(s) of rejection. 

Conclusion 

20. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Jackson (4,821 ,767 and 6,016,802) disclose a diaphragm that is 
responsive to an inhalation breath which when flexed allows oxygen to go to a mask. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to CRAIG M. SCHNEIDER whose telephone number is 
(571 )272-3607. The examiner can normally be reached on M-F 8:30 -5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Greg Huson can be reached on (571) 272-4887. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/C. M. S.l 

Examiner, Art Unit 3753 
June 20, 2008 



/John Rivell/ 

Primary Examiner, Art Unit 3753 



